Mage nofpund or type unknown

BBepneHune

DKOHOMMYECKas B3aMMO3aBUCUMOCTb FOCYAapCTB OfHA U3 CaMblX XapaKTEPHbIX YepT
COBPEMEHHOro Mupa. AKTUBHOE y4aCTUe MHOCTPaHHbIX MHBECTULMA B 9KOHOMUKE
Pa3JINYHbIX CTPaH, pa3BUTME MPOMbILIIEHHOIO N HAY4YHO-TEXHMYECKOro COTPYyAHNYEeCTBa
AenaeT BO3MOXHbIM MeXAyHapo4HOE NCMOoJIb30BaHMEe NHHPOPMALMOHHbLIX OAaHHbIX,
OOCTVXKEHUI HAayKN, TEXHUKN U KYNbTypbl. Takoe pasBuUTMe 1 NPUBEJIO K
BO3HWUKHOBEHMNIO MEXAYHAapPOAHOIr0 YaCTHOro npaBa, KOTOPOE M NMPU3BaHO peryanmpoBaTh
NMYLLLECTBEHHbIE OTHOLLUEHNSA B MeXAYHAapoAHOM 060poTe 1 CBA3aHHbIE C HUMMU
HEeNMyLLeCTBEHHbIE OTHOLWEHWS (HanpuMmep, B 061aCT aBTOPCKOIro N MaTEHTHOro
npaBa). CybbekTbl MEXAYHAPOAHOr0 YaCTHOIr0 NpaBa - 3TO YYaCTHUKN FPaKgaHCKMX
NPaBOOTHOLLUEHW, B KOTOPbIX MPUCYTCTBYET «MHOCTPAHHbIN 3/1eMeHT». Moa
«NHOCTPAHHbIM 3JIEMEHTOM» MOHUMAIOTCHA TaKNe UMYLLLECTBEHHbIE OTHOLLEHNS, B
KOTOPbIX €CTb O4HO N3 CrieayoWmX YCNoBUn: CybbekT nmeeT MHOCTPaHHOE NoaLaHCTBO;
cybbekTbl NpuHagnexaT 0O4HOMY roCyfAapcTBy, @ 06BbEeKT 3arpaHunLen; BOSHUKHOBEHME,
N3MEHEHNE NN NpeKpaLLeHEe OTHOLWEHN, CBA3aHHbIX C IOPUANYECKMM (PaKTOM,
MMEIOLLMM MeCTO 3a rpaHuuen. K yncny cybbekToB MeXAyHapoAHOro 4YacTHOro npa.sa
oTHOCATCS: )Pusnyeckne nnua - T.e. rpakgaHe, nmuya 6e3 rpa>kaaHcTBa - anaTpuabl,
WHOCTPaHHbIe rpakaaHe, nmua, MelLmne ABONHOE rpaXKaAaHCTBo - bunaTpuasbl;
)lOpunamnyveckmne nuua (rocyfapCTBEHHbIE OpraHM3aLmnm, YacTHbIe PUPMbI, MPeanpuaTnS,
Hay4HO - UCcnefoBaTeNbCKUE N MHbIE OpraHu3aunmn); )focygapcTsea; )Haumm n Hapoabl,
boptowwmecs 3a ceobony M HE3aBUCMMOCTb, U Co3aaHne coOBCTBEHHOM
rocyAapCTBEHHOCTM B INLLE CBOMX PYKOBOASLLMX OpraHoB (HanpuMep, OpraHun3saumns
OcBoboxxaeHuns ManecTuHbl); )MexxagyHapoaHble MeXNpaBUTEIbCTBEHHbIE OpraHn3aunuy;
)focynapcTBeHHO-NoA0bHbIe obpa3oBaHus, ABagOWLNECa CybbekTaMn MeXAyHapo4HOro
ny6anyYHoro npasa (Hanpumep, BOJibHble FTOpoAa U pe3naeHuNs rnasbl PUMCKON
KaTO/IM4ECKON LLepKBU - BaTukaH). dusnyeckne n opugnyeckme nmua, Kak cybbekThbl
MEeXXAYHapOoAHOro YaCcTHOro NpaBa SBJSTCA Y4aCTHMKaMN NPaBOOTHOLLEHWUI MO
MeXXOyHapoO4HOMY YaCTHOMY NMpaBy HE3aBMCMMO OT TOr0, KTO SIBISIeTCS OPYroW
CTOPOHOW B NPaBOOTHOLLEHUN. YTO KacaeTcs ApYrmx Cyb bekToB, TO OHU BXOOAT B COCTaB
NMPaBOOTHOLLUEHWI, PErynpyemMbiXx MeXXAyHapoAHbIM YaCTHbIM NPaBOM, TOJIbKO TOraa,
Korga 6yneT BbIMOJIHEHO C/liedytollee yC/I0BME: KOHTPAareHToM no caesnke (unm gpyron
CTOPOHOW B NpaBOOTHOLWEHNKN) ByneT dumsnyeckoe nmbo toprupnveckoe amuo.
OTHOLWEHNS MeXAy ABYMS rocyAapCTBaMn UAN ABYMS MEXMNPaBUTENIbCTBEHHbLIMY
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opraHmM3aumsaMmM OTHOCATCS K chepe MexayHapoaHoro nybanyHoro npaea. O6bekTom
KypcoBon paboTbl: OCHOBHbIE CYOBEKTbLI MEXAYHAPOAHOro rnpasa: MPU3NYecKux n
IOPUANYECKUX NNL, @ TaKXXe rocyaapcTsa. [peaMeToM nccnenoBaHUs SBNSETCS
NnpaBOBOE MOJNI0XKEHNE CYyObEKTOB MeXXAYHAapPOAHOIro YaCTHOro npaea, Ux cneunanbHble
topnanyeckme kateropum. Llenbto paboTbl SsBNSETCA N3yYeHNE NPaBOBOroO MOJI0XKEHWNS
PU3NYECKNX N IPUANYECKUX N1L, Kak CybbekToB MeXXAyHapoaHOro 4YacTHOro npaea B
CBOel KypcoBol paboTe s NonbITaloCb PACKPbITh NPAaBOBOE MOJIOXKEHNE OCHOBHbIX
CyObekToOB MeXAyHapoA4HOro YacTHOro NpaBa, KOTOPbLIMU, NpeXxae BCEro, ABAsTCA
du3snyeckne n puanveckme nuua, a Takxxe rocygapctso. Ha ocHoBe N3y4YeHHOro
MaTepuana, NocTapaloChb onpeaesnTb, KaKoe MeCcTo 3aHMMaloT CyObEeKThI B
MeXXOyHapoAHOM YacTHOM MpaB.e.

Fnaea 1. ®Pu3mnyeckme nmua Kak CydobekTbl MeXXAYHAapPOAHOro 4YacTHOro npasa
1 NpaBoBoOe Nosio>XKeHue UHOCTpaHLUeB

C no3vuunin MeXxxayHapoaoHOro YacTHOro rnpaBa K (hn3nveckum inuam OTHOCATCH BCe
Y4aCTHUKMN COOTBETCTBYIOLWNX NPABOOTHOLLIEHUA HE3aBUCUMO OT UX FrpaK4aHCTBa, 3TO
MOryT ObITb POCCUNCKNE FpaXkAaHe, rpa)KgaHe Apyrux rocyfapcts v nnua 6e3
rpa>xgaHcTea, 6e)xeHubl, Mua, KOTOPbIM NpefocTaBnseTcsa noanTnyeckoe ybexuie.
NHOCTpaHHbIMK Fpa)kgaHaMy NPU3HAKTCA NnLa, He aBnaWwmnecsa rpaxgaHamm PO un
nMerLe oKasaTeNbCTBa Ha/IMYNA rpa>KaaHCTBa (NnogfaaHCTBa) MHOCTPAHHOro
rocygapctBa. MHoCcTpaHHble rpa)kgaHe v nmua 6e3 rpa)kgaHcTBa Nosb3yoTcs B PO
npasBamMu n HecyT 06A3aHHOCTN HapaBHe C rpa>kgaHamu Poccunu, KpomMe ciy4yaes,
YCTaHOBJIEHHbIX (hefepasibHbIM 3aKOHOM U MeXXAYyHapoAHbIM JOroBopoM PO (4. 3 CT.
62 KoHCcTuTyuma P®). B nosIHOM cOOTBETCTBUMU C KOHCTUTYUMen PO obuiee npaBuio o
HaLMOHaNIbHOM peXXKmnMe B chepe rpa>kaaHcKoro npasa 6bis10 chopMynmpoBaHo B . 1 CT.
2 K PO®, rgoe, B 4HaCTHOCTU, CKa3aHo: "[lpaBusia, yCTaHOBJ/IEHHbIE MPa)KgaHCKUM
3aKOHO4aTeNIbCTBOM, MPUMEHSATCA K OTHOLWEHNAM C y4aCTUEeM MHOCTPaHHbIX Frpa)<aaH,
nny, 6e3 rpa)kfiaHCTBa N NHOCTPAHHbIX IOPUONYECKUX NNL, €C/IN NHOE He
npenycMoTpeHo henepaibHbIM 3aKOHOM". COBOKYMNHOCTb Npas 1 oba3aHHOCTeN,
KOTOpbIMM 06/1a4al0T MHOCTPaHLbI, NOJy4nsia Ha3BaHMeE NPaBOBOro pexxmnMa
WHOCTpaHUeB. IHOCTpaHUEeB MOXXHO pa3fesinTb Ha HECKOJIbKO KaTeropumn B 3aBUCUMOCTH
OT CcTeneHn NOAYNHEHHOCTU IPUCONKLUUN CTPaHbl NpebbiBaHNA: NHOCTPaHHbIE
rpaxkgaHe, obnagamowime MIMMYHUTETOM OT HOPUCONKLMN FroCyAapCcTBa NN
npuBuaEeruaMn B NpaBoBonN chepe, U MHOCTPaHHbIE rpa)kgaHe, UMMyHUTEeTa He
nmeowme. K "HOCTpaHHbIM rpa>kgaHam, obnagaowiuMm MUMMYHUTETOM OT OPUCAUKLUN
UNn NpPUBUIIErNaAMInU, OTHOCATCSA NINLa, BPEMEHHO npebbiBaloLlive B JaHHOW CTpaHe: .
rpakgaHe, obnagawowme gunaoMaTu4ecCKuM MMMYHUTETOM; . FpakaaHe, obnapaowine



KOHCYJIbCKUM UMMYHUTETOM; . FpakfiaHe - BOEHHOCJTy>KallMe BOEHHbIX YacTewu,
3KUNa)ken BoeHHbIX kopabnen, camonetoB BBC; . 4neHbl MeXnpaBUTEeNbCTBEHHbIX Y
rocyfapCTBEHHbIX generaynm, MUCCcum; . paboTHUKN MeXAyHapoAHbIX OpraHu3aumnn; .
CBUAETENn, 3KCNepTbl N gpyrune nmua, COOTBETCTBYHOLWMN CTAaTyC KOTOPbIX onpeneneH
MeXOyHapoaHbiMK forosopaMu. CocTaB MHOCTPaHHbLIX Frpa>kgaH, He obnagatoLmx
WMMYHUTETOM OT IPUCAUNKLMN AAHHOIO roCcyapcTBa, TakXe ABNSeTCA A0CTaTO4YHO
C/IOXKHbIM. K HUM OTHOCATCA: MHOCTPaHLbI, MOCTOAHHO NPOXXMBaloLLVe B laHHOW CTpaHe
N NHOCTpPaHLUbI, BpeMeHHO npebbiBatoLline B 4aHHON cTpaHe. [oCTOAHHO npoXXuBatowme -
Nnya, KOTopble MMEeT paspeLleHne Ha NOCTOAHHOE NPOXKMBaHWE N BUL Ha XXUTENbCTBO,
HO B TO »Xe& BpeMs MOryT NoJ1b30BaTbCs AUMJIOMaTUYECKOM 3alMTON rocynapcTea,
rpa>kgaHaMuy KOTOporo ABSAKTCSA. Bce ocTasibHble MHOCTPaHLbl CHUTAKOTCH BPEMEHHO
npebbiBalOLWLMMN B CTpaHe. He3aBUCUMO OT CTENeHN YCTONYNMBOCTM NPaBOBOW CBA3N
WHOCTPaHLLa C rocyfapcTBOM npebbiBaHMA NpakTUKa rocyaapcTs BolpaboTana Tpu
OCHOBHbIX MPaBOBbIX PEXNMa: HaLNOHaNbHbIA, HanbonbLwero 61aronpuUATCTBOBaHUA U
crneuvanbHbli. HauMoHaNbHbIM PEXMM COOTHOCUT NPaBOBOW CTaTyC MHOCTPAHLEB CO
CTaTyCOM rpakaH CcTpaHbl NpebbiBaHUA, LeNCTBME NMPUHLKNA B3aUMHOCTUK NpU ero
npUMeHeHUn K MHOCTpaHuam He oba3aTenbHO. NpaBoOBOM CTAaTyC NHOCTPaHLEB
npupaBHMBAaETCA K NMPaBOBOMY CTaTyCy COBCTBEHHbIX rpa>kgaH, He3aBMCUMO OT TOro,
UMELIOT NN TaKme e npasa 1 ceobobl rpaXkfaHe OaHHOMo rocyaapcTBa B rocyaapcTse,
rpa>xgaHWHOM KOTOPOro siBNsieTCA MHOCTpaHeLl. HaunoHaibHbIM 3aKOHO4AaTe/IbCTBOM
npenycMoTpeHbl UCKKYEHUSA (HanpuMmep: MHOCTPaHeL, He MeeT NpaBo Ha yvacTue B
ynpaB/eHUn rocyfapCTBEHHbIMY AelaMU1, @ TakXXe He Bo3saraeTcs 06493aHHOCTb
C/TY>KUTb B BOOPY>KEHHbIX CU1ax rocygapcTea npebbiBaHUA). KpoMe TOro B OTHOLUEHUN
CBOEro rocyfapcTBa MHOCTpPaHeL, CoXpaHsaeT BCe npaBa U HeceT obsa3aHHOCTK. B
Poccunckon ®epepaun HauMOHaANbHbIN PEXUM 0151 MHOCTPaHLUEB OeNCTBYET Kak
obwmn npuHUKMN npasa. MNpu pexxnme Hanbosbliero 61aroNpUATCTBOBaAHUSA rpaXkaaHe
WHOCTPAHHOIr0 rocyfapcTBa NoJib3yTCA Ha TEPPUTOPMM AAHHOIO rocydapcTBa TakuUM
>Xe MpaBoOBbIM PEXUMOM, KOTOPbLIN NMpefocTassieH rpakaaHaMm TpeTbero rocygapcTaa.
PeXxxnm Tak>xe npepncrasnseT cobon MeTo COOTHOLLEHMSA NPaBoOBOro craTtyca
PU3nYeCcKNX N rpugnyeckux any 4oroBapuBaloLmMxca rocyaapcTs N NPaBoOBbIM
CTaTyCOM TaKUuX e UL, TpeTbero rocyfapcTBa Ha Ux Tepputopuun. Takom noaxon
00JKeH bbITb 3a(pKCMpoBaH B MEXOYHAapPOAHOM A0OroBOpeE, N0 KpanHen Mmepe, Mexay
OBYMS 3aUHTEpPEeCOBaHHbIMN FOCYyAapCTBaMU U NPeAoCTaBAATbLCA Ha B3aUMHbIX Havanax.
CneumnanbHbIM peXxuMm npegycMaTpmeaeT npefocTaBileHne NMHOCTPaHLLAM Ha OCHOBe
HaUWOHAaJIbHOIro 3aKoHo4aTesIbCTBa NN MeXXOYHapOo4HOro A0orosopa cneymanbHbIX
npaB. OTOT PeXXUM OTJIM4aeTCs npenocTassieHMeM onpefeneHHbIX NpuBuIerum un
npenMmyLLecTB, KakK Npasnso, B OTHOLIEHUAX C COCeAHNMU CTpaHaMun, HarnpuMep, B



obnacTn npurpaHn4Horo obuieHna HaceneHmns. Kpome Toro, ocobbiMmn NpmuBuUIernamm
MOryT MNOJIb30BaTbCHA BOEHHOC/Y )KaLle BOMHCKMNX YaCTen u nogpasnesieHunn,
pacKBapTUPOBAHHbLIX HA TEPPUTOPUN NHOCTPaAHHbLIX FrOCynapcTB. B nutepaType
obpawanocb BHUMaHME Ha TO, 4TO B 06/1aCTN rpa>KgaHCKOro rnpaBa HauMOHaIbHbIN
PEXNM NPUMEHSETCA WWMpPe, YEeM B Kakon-nnbo nHom npasoBon cdepe. NpaBuna,
YCTaHOBJIEHHbIE FPaXXAAHCKNM 3aKOHOAATE/IbCTBOM, MPUMEHSATCA K OTHOLLUEHUSAM C
y4yacTUeM MHOCTPaHHbIX FpakaaH n nuuy 6e3 rpa>xgaHcTBa, eC/im MHOE He
npenycMoTpeHo enepasibHbIM 3aKOHOM (CT. 2 K P®). Pe4yb nget o npasunnax,
onpenensoLlmnx NpaBoBOe NoJIOXKeHne Y4aCTHMKOB rpa>kgaHckoro obopoTta, oCHOBaHMUA
BO3HUKHOBEHUS U MOPSAAOK OCYLLEeCTB/IEHUS npaBa COOCTBEHHOCTU N APYTUX BELLHbIX
npaB, a TakXXe peryampyrowmnx oroBopHblie n nHble obssaTtenbCcTBa, gpyrme
MMYLLECTBEHHbIE N CBA3aHHbIE C HAMW JINYHbIE HENMYLLLECTBEHHbIE OTHOLLEHUS,
OCHOBaHHbIe Ha paBeHCTBE, aBTOHOMUN BOJIN U UMYLLLECTBEHHON CaMOCTOATENbHOCTU UX
Y4aCTHUKOB. NIHOCTpaHHbIe rpa)k4aHe MOryT MMeTb UMYLLEeCTBO Ha npase
COBCTBEHHOCTU; HacnenoBaTh U 3aBellaTb UMYLLLECTBO; 3aHUMAaTbCA
npeonpuHNMaTENbCKON N AeAaTeNbHOCTh0 6e3 obpa3oBaHUS OPUANYECKOrOo Nnua, ecsn
3aHATNE TaKON OEeATEesIbHOCTbIO HE UCKJIIDYaeTCs 3aKOHOM; co3aBaTb B YCTaHOBJIEHHOM
nopsagke lopnamyeckme nmua CaMoCcToAaTesIbHO UM COBMECTHO C PU3NYECKMMU, @ TaKKe
opungn4ecknmm nmuamm P®. B cooTBeTCcTBUM € N.3 CT.15 3emensHoro Kogekca PO
WHOCTpPaHHbIe FpakaaHe, nuua 6e3 rpa)xgaHcTBa He MoryT obnagaTb Ha npase
COBCTBEHHOCTUN 3eMesibHbIMU YHaCTKaMn, HaXo4AWNMUCA Ha NPUrPaHNYHbIX
TeppuTopusx, NepevyeHb KOTOpPbIX YCTaHaBauBaeTcs MNpe3naeHToM PocCnMmnckom
depepaynm B COOTBETCTBUK C hefepasibHbIM 3aKOHOAATENLCTBOM. IHOCTPaHHbIE
rpa>kgaHe MOryT 3aHMMaTbCA onpenesieHHbIMN BUAaMN OEeATESNIbHOCTU NPU HaIN4Ynm
JINLLEH3UN UIN NINLEH3NOHHOIO CBMAeTeNbLCTBa (HanpmMmep, rpafoCTPonNTesIbHON
0eATEeNIbHOCTbIO; AeATEeNIbHOCTbIO MO NPenoCTaB/EHUIO YCAYT CBA3M), @ TakXe bbiTb
YsleHaMW NMPOU3BOACTBEHHbIX KOOMEepaTUBOB N CeJIbCKOXO3ANCTBEHHbIX
noTpebuTenbCKNX KoonepaTnuBoB. MIHOCTpaHHbIE rpakgaHe MoryT oby4aTbCs, a Takxe
MoBbILWATb CBOK KBanudukaumo B obpasoBaTesibHbIX yYpexxaeHusax PO Ha ocHOBaHMK
NMPSMbIX LOrOBOPOB C 3TUMUN YYPEXXLEHNAMUN, @ TaKXKE MEXIMPaBUTENbCTBEHHbIX U UHbIX
COrflaleHnn, 3aKJYaeMbIX C roOCyaapCTBEHHbLIMU OpraHaMn 3apybexxHbixX cTpaH. B
COOTBETCTBUU C corsiaieHnsAMmM O NPU3HAHNN SKBUBAIEHTHOCTWU AUMJIOMOB B POCCUNCKON
depepaunm nmua, OKOHYMBLUKE BbiClUMe Y4ebHble 3aBefeHMNs 3a FrpaHuLEen cHUTaloTCA
nMerwmnmn Boicliee obpa3oBaHne HapaBHe C IMLaMU, OKOHYUBLLNMUN BbiCLLMNE y4ebHbIe
3aBefeHuns Ha Tepputopun PO npu HaNM4YmMm y HUX NOAJIMHHMKA COOTBETCTBYOLLEro
OOKyMeHTa. [lokymeHTbl 06 oKOH4YaHuUKM BY30B, Nosly4yeHHble 3a FrpaHnLUen, uMeT
lopuanYeckyto cuny B Poccunckon depepaymm n He noasnexxaT obMeHy Ha OUNI0OMbI



yCTaHOBMIeHHOro B Poccuinckon depepaunm obpasua. Kpome Toro, cnegyet obpatuThb
BHMMaHMeEe Ha BO3MOXXHOCTb YCTaHOBJIEHNS U3BATUN B OTHOLWLEHUN NMpeaoCcTaB/IeEHNS
WHOCTpPaHLaM paBHbIX MpasB C POCCUNCKNMU IFpa>kgaHaMn CBeeHHbIX K AByM rpynnam. K
rnepBon rpynrne OTHOCATCA N3BATUA B OTHOLLEHUN BO3MOXXHOCTU A1 UHOCTpPaHLEeB
3aHMMaTb onpenesieHHble AO/HKHOCTU UKW 3aHMMATbCA TOW UM MHOW Npodeccrnen Ha
paBHbIX HavYaslax C HaWUMN rpaxgaHaMmu. MHoCTpaHLbl HE MOTyT: . HAXOAUTbLCS Ha
rocynapCTBEHHON NN MyHUUMNanbHOM cnyx6e; . 6bITb NPUHATBIMKU Ha paboTy Ha
06bEKTbI 1 B OpraHM3aunm, oesTeslbHOCTb KOTOPbIX CBA3aHa ¢ obecnevyeHmnem
be3onacHoCTM PP; . 3amMewlaTb OO/HKHOCTU B COCTaBE 3KMMNaka MOPCKOro cyaHa,
nnasatowero nof gsiarom Poccunckon ®epepaunn, B COOTBETCTBUN C OrPaHUYEHUAMMU,
npenycMoTpeHHbIMU KoLeKCoM TOproBoro MopeniaBaHus PO; . 6bITb KOMaHAMpamMm
BO34YLLUHOMO CyAHa rpa)k4aHCKon aBuaunm; . 3aHUMMaTbCA UHOW OeATEeNIbHOCTbIO U
3aHMMaTb UHbl€ AOJIKHOCTU, OOMNYCK MHOCTPAHHbIX FPpa)KAaH K KOTOPbIM OrpaHMNYeH
dhenepanbHbIM 3aKOHOM. YCTaHOBJIEH 0COObLIN MOPSAAOK 3aMeLlleHNss MHOCTPaHHbIMK
rpa>kgaHaMy pyKoBOOALLMX OOJIKHOCTEN B OpraHu3aunsax, B yCTaBHOM KanuTtasne
KoTopbix 6onee 50% akunm nnm gonen NPUHaaNIEXnNT POCCUNCKOMY FoCyaapCTBY.
BTopyto rpynny n3bAaTUN COCTaBASAIOT NpaBusa, yCTaHaBAMBatloOWMe 0CobbI pexum rnpas
WHOCTpPaHLEB, onpeaensemMbll XapakTepPOM OXpaHAEMbIX MpaB, 0CO6EeHHOCTAMKN nX
topnagnyeckon npmponbl. Tak, B CUy TEPPUTOPUASILHOINO XapakTepa aBTOPCKUX Nnpas
(cornacHo cT. 5 3akoHa 06 aBTOopckoM npaBe 1993 r.) HauNOHaNbHbLIN PEXUM B
OTHOLUEHMN aBTOPCKMX NpaB MHOCTPAHLEB YCTAaHOBNEH MPUMEHUTESIbHO K
npounssegeHnsam, obHapogoBaHHbIM Ha TeppuTopun PO nnbo HeobHapogoOBaHHbLIM, HO
HaxogAaWwmMMca Ha Tepputopun PO B Kakon-nnbo o6bekTuBHOM (hopme. B oTHOLWEHUN
Opyrux nponsBeneHnn MHOCTPaHLUEB aBTOPCKME rNpaBa NPU3HaTCS B COOTBETCTBUM C
MeXXAYyHapoaHbIMK Aorosopamn PPO. 3akoHO4aTENbHO U3bATUSA MOTYT BbITh
yCTaHOBJIEHbI TOJNIbKO (befepasibHbIM 3aKOHOM UJIN MeXXAYHapoaHbIM J0roBopoM PO (4. 3
CT. 62 KoHCTuUTyuum PO). MNMpenocTasneHmne HaunoHalIbHOro peXXxmnMma MHOCTpaHUam
O3Ha4YaeT Tak>Xe BO3J/I0XKEHME Ha MHOCTPAHLEB KaK YY4aCTHUKOB rpa>KaAaHCKNX
NnpaBoOTHOLIEHNI 06513aHHOCTEN, BbITEKAOLWMX U3 NMPaBu/ Hallero 3akoHo4aTesIbCTBa.
Hanpumep, npu npniynHeHnn spena AMYHOCTU NN UMYLLECTBY rpakgaHuHa nnum
NMYLLLECTBY IOPUANYECKOro Nnua nHocTtpaHel o6a3aH Bo3MecTuTb Bped (cT. 1064 TK
P®), a Tak>Xe BO3MeCTUTb MopasibHbi Bpe (cT. 1099 - 1101 K P®). 3akoHOAaTEIbCTBO
COOEePXXUT Tak)Xe creumnanbHble NpaBuia, Kacarowmecs geecnocobHoCTn punsnvecknx
v, Noa KOTOpPOW NOHMMaeTCs CNOCOBHOCTL coBepLlaTh onpenesieHHble 4eNCcTBUSA,
NMPUHMMaTb Ha cebs onpeneneHHblie ob6a3aTenbCcTBa. KONIM3MOHHbIE BOMPOCHI
neecnocobHOCTU PU3MYEeCKOro Nmua BO3HMKAOT BCeACTBME TOro, 4TO B pa3HbIX
CTpaHax BO3pacT COBEPLUEHHONIeTUSA pa3HbI COOTBETCTBEHHO HACTyMJeHne



neecnocobHocTn ToxXe. CornacHo cT. 1197 N'K PO geecnocobHOCTbL onpenenseTcs
3aKOHOM Fpa>KAaHCTBa MHOCTPaHLA, HO B MHTepecax Toprosoro obopoTta npu
COBepLIeHUN caenKn C INLOM B APYron CcTpaHe NpuMeHsaeTCs 3aKOH rocygapcTaa
npebbiBaHnA. CrneumnanbHble KOUIM3NOHHbIE HOPMbI UMEKTCA, HarnpuMep, B OTHOLLIEHUN
CrMocobHOCTM NMLa HeCTU OTBETCTBEHHOCTb 3a Bpef No obsA3aTenbCcTBaM BCeACTBUE
npuynHeHns spena. B Takom cny4vae K geecnocobHocTn bygeT NpUMEHATLCA He JINYHbIN
3aKOH, a NpaBo, K KOTOPOMY OTCbIJIAa€T COOTBETCTBYOLWAs KOJJIM3NOHHAA HopMa. Tak,
€CJZIn NHOCTpPaHeL, BO BpeMs NPoXXuUBaHUS B PoCcCUn NMPUYNHNUT Bped POCCUNCKOMY
rpa>kK4aHnHy B pesyJsibTaTe AOPOXKHO-TPAHCMNOPTHOrO NPoOUCLLEeCcTBUSA, TO ero
CNoCobHOCTb HECTM OTBETCTBEHHOCTb 3a BpeAd B cuny CT. 1219 n 1220 TK PO byaeT
onpenensaTbCa No POCCUMNCKOMY MpPaBy Kak 3aKOHY MecTa nNpu4nHeHus speda. Cneaoyet
OTMETUTb U TakKne KaTeropun rpakaaH, Kak 6exxeHubl N BbIHY)>XAEHHbIe NnepecesieHubl.
NMpaBoBoe nonoxeHne 6exxeHues B Poccun onpepensetca KoHBeHUMEN O cTaTyce
bexeHueB 1951 r. n ®3 "O 6exxeHuax" 1993 r., a NpaBOBOW CTAaTyC BbIHY>XAEHHOIO
nepeceneHua onpenesneH B 3akoHe PO «O BbIHY>XAEHHbIX nepecenieHuax». 3aKoH
npepocTasnsfeT 6e)xeHuaM OCHOBHbIE NMpaBa rpaxaaH Poccnm, HO CyLecTBYOT U
HeKOoTopble OrpaHnyYeHnsd. Tak, B OTIMYME OT BbIHYXKAEHHbIX NepeceneHues 6exxeHubl
MOryT BJlafleTb HEABMXXMMOWN COOCTBEHHOCTbIO JINLLb Ha TE€X YCNOBUSX, YTO U nMpo4ne
MHOCTpaHUbl. OHN He MOryT nony4daTb 6e€3B03Me3aHble CyOCMANN KaK Hy>XOatoLwmecs B
YAYYLWEHNN XUINLLHBLIX YCN0BUN. BexxeHuaM He nosioXKeHa BbinjaTta CTUNeHAUN BO
BpeMs o0bydeHunsa npodeccnmn nnm nepeodbyvyeHuns, Kak 3To npegycMmaTpmBaeTcs ans
BbIHY>KOEHHbIX rMepecesieHUEeB U T.A4.

2 NMpaBoBOe NOJIOXKEHMEe POCCUUCKUX FpaXkaaH 3a pybexxom

NMpaBOBOE MOJIOXKEHMNE POCCUNCKNX FpakaaH 3a pybe)xom onpenensercs Kak
POCCUNCKNM 3aKOHOLATE/IbCTBOM, TaK M MHOMO4YUCNIEHHBbIMY aKTaMN 3aKOHO4ATe/IbCTBa
CTpaHbl NpebbiBaHNA (KOHCTUTYLUSAMIN, 3aKOHAMK O NpaBaxX MHOCTPaHLUEB 1 4p.).
KoHcTuTyumen PO (cT. 27) npefyCcMOTPEHO NpaBo Ka>Kgoro cBoboaHO Bble3KaTb 3a
npepnenbl Poccunckon ®epepaunmn. NpaxxgaHnH Poccunckon depepaumm nmeeT npaso
becnpenaTCTBEHHO BO3BpawaTbCca B Poccmnckyto denepaunio. Jlinya, nmewwme oBomnHoe
rpa>k4aHCTBO, OAHO M3 KOTOPbIX POCCUNCKOE, HEe MOTyT ObiTb OrpaHNY€eHbl B MpaBax U
cBobonax n He oceoboXxaatTCA OT 06A93aHHOCTEN, BbITEKAOWMNX U3 FPaKaaHCTBa
Poccuninckon depepaunun, eciam MHoe He NpeayCcMoTPEHO MeXAYHAapOAHbIM 4OrOBOPOM
P® nnn 3akoHO4aTeNbCTBOM Poccmmn. Poccnmnckue rpakaaHe, Haxogsuwmecs 3a
rpaHnLEn, NONb3YyTCS 3aWUTON N MOKPOBUTENLCTBOM Poccnm (4.2 €T.61 KOHCTUTYUMK
P®). BbiMmosIHEHME 3TON 334341 OO/IHKHO obecnevynBaTbCH MOCOJILCTBAMU U
KOHCYJIbCKUMUN yHpexx4eHNAMN PoCCUn B COOTBETCTBYHOLWMX CTPpaHax. K OCHOBHbIM



3ada4aM 1 PyHKUMAM MOCONbCTB OTHOCUTCS 3allMTa B rocyaapcTBe nx npebbiBaHMs
rnpaB N NHTEPECOB POCCUNCKNX FPaKa4aH U POCCUNCKUX IOPULNYECKNX JINL, C YH4ETOM
3aKoHoOaTesIbCTBa rocyaapcTBa npebbiBaHUA. KOHCYbCKME yuypexxaeHns PO
OCYLLECTBAAIT pAa PYHKLNIA, HENOCPEOCTBEHHO CBA3aHHbLIX C obecnevyeHneM npas
POCCUNCKNX FpaKgaH, K HAM OTHOCATCS: perncrpaumnsa akToB rpa>KgaHCKOro COCTOAHUA
(poxxpeHune pebeHka, BCTyrnsieHne B bpak), BbIMOJIHEHNE psifa HOTapuaibHbIX 0eNCTBUN
(yooCTOBEpPAT CAeNKU, NPUHUMAKOT Mepbl K OXpaHe HacneaCTBEHHONO UMYLLLECTBA).
Mpn BO3ZHNKHOBEHNN Ha TEPPUTOPUN NMHOCTPAHHOIO rocyaapcTBa Ype3BblHaNHON
cuTyauum Poccmnckonm depepaumein NpMHUMaOTCA AUMJIOMAaTUYECKMe, SKOHOMUYeCKne n
WHble NpPefyCMOTPEHHbIE MeXAYHAPOAHbIM MPaBoOM Mepbl N0 obecnevyeHuto
6e30MacHOCTN POCCUNCKUX Fpa)KaaH, NpebdbbiBaloWmMx Ha TEPPUTOPUN STOMO
WHOCTPaHHOIo rocygapcTea. [MpaBNTENbCTBEHHLIM pPEeLLEHUEM YTBEPXKAEH KOMMIEKC
Mep no obecneyeHmnto aBaKyaUnm POCCUNCKNX FpakaaH 13 3apybexHbiX rocyaapcTB npu
BO3HUKHOBEHWUN Ype3Bbl4aMHbIX cnTyaunin. KoopanHauma paboT No BbINOJHEHUIO 3TUX
Mep 1 obecnevyeHne B3aMMOOENCTBMA MUHUCTEPCTB M BEAOMCTB BO3JI0XKEHbI Ha
MWUHNCTEPCTBO MHOCTPaHHbIX aes PO. Mepbl No nogaep>XXkKe cooTe4eCTBEHHUKOB B
061acTn OCHOBHbLIX MpaB 1 cBobO YenoBeka N rpa)KAaHnHa, a Tak XXe B dKOHOMUYECKOMn
N coumnanbHom obnacTax npegycmaTpuBatoTca B P3 «O rocyfapCTBEHHOW MOJINTUKE
Poccunckonm ®epepaunm B OTHOLLEHNN COOTEYECTBEHHUKOB 3a pybe)xxom"»1999 r. 3a
OKa3aHue cooTeYyeCTBEHHMKaM MaTepuasibHON U PUHAHCOBOW MOMOLLU U NOOLAEPIKKUN
POCCUNCKME (hU3nYeckme n rpnanyeckme nmua, MHOCTPaHHbIE InLa N opraHnsaunm
MMelT NpPaBoO Ha HAJIOroBble, TAMOXXEHHbIE U NHbIE JIbIrOThl U NpenMyLLLecTBa HapaBHe C
COOTeYeCTBEHHNUKAMUN N NX OpraHn3aunaMm Ha oCHoOBaHUKM 3aKoHoAaTeNnbLCTBa PO.
Bosnblioe 3HavyeHne ona obecnevyeHns cobnoaeHNA 3aKOHHbIX MPaB U NHTEPECOB
rpakKaaH U COOTeY4eCTBEHHNKOB 3a NpaHnLEN NMMEIDT MOJIOXKEHUA MeXXOYHapOooHbIX
OBYCTOPOHHUX N MHOFOCTOPOHHMX AOroBOpoB PD C MHOCTpaHHbIMU rocyaapCTBaMu.
NMpepnocTtaBsieHe B JOrOBOPHOM Mopsgke Ha OCHOBE B3aMMHOCTU OonpenesieHHOro
pexxmnma npecsenyeT uenb NpefoTepalleHns Kakon Obl TO HM Bb110 ANCKPUMUHALNN
POCCUNCKNX FPpaKaaH, NU3MEHEHNSA UX NPaBOBOIro NMOJIOXKEHNA B OAHOCTOPOHHEM
nopsagke. K HUM OTHOCATCSA, nNpexXxae BCcero, LOKYMeHTbl MHOFOCTOPOHHEr 0 XxapakTepa:
CornaweHune o co3gaHmm CHI 1991 r., leknapaumsa o MexxayHapoaHbixX o6a3aTenbcTBax
B 06,1aCcTn NpaB YesoBeKa U OCHOBHbIX cBoboa 1993 r., KoHBeHuuns CHIC o npaBax un
OCHOBHbIX cBobogax Yyenoseka 1995 r., KOHBeHUUN O NPaBOBOW MOMOLLW N NMPABOBbIX
OTHOLLUEHMAX NO rpaK4aHCKUM, CeMenHbIM U YrosioBHbIM genam 1993 r. n 2002 r.
CnepyeT OTMETUTb, 4TO B LIeNIIX OKa3aHMA COOTeYeCTBEHHMKAaM NogAepP>XKKM 3a
pybexom, 15 mas 2011r. MNpe3unageHT PO [.A. MeaBenes noanmcan Yka3s N 678 «O
co3paHum ®oHOa NogaepP XKW M 3aLLNTbl MpaB COOTe4YeCTBEHHUKOB, NPOXXUBAIOLLMX 3a



pybexxom», ®oHA foskeH 6biTb co3aaH 2012 r. n byaeT omHaHCMpoOBaTbLCA N3 CPeacTB
dhenepanbHoro boaxxeTa.

MNnaea 2. Opuanyeckue nuua Kak CV6'bEKTbI Me>XXAYHapPOAHOIo 4aCtTHOro npaea

FOpnandeckoe nMuUo SBNSETCH BTOPbIM OCHOBHbLIM CYyObEKTOM MeXXAYyHapOAHOrr o
YacTHOro npasa. NMpaBoCybBLEKTHOCTb OPUANYECKUX NTNL, onpenenseTca No KpUTepusm: .
Kpntepun nHkopnopauum (perncrtpaumnn), 3akpensieHHbln B 4.1 ¢T.1202 MK PO, a Takxe
B npase Bennkobputanum n CLLUA. Y topnandeckoro anua MoxxeT BbiTb TONIbKO O4HO
MecTo perncrtpaummn. CyuleCTBeHHbIMN HeJoCTaTKaMn JAHHOM0 KpUTepus aBaseTCs
BO3MO>XHOCTb €ro UCnoJsib30BaHMA C Lesbio 06xoaa 3akoHa n npnobpeTeHuns
6naronpusaTHOroO pexxuma aeaTesnbHOCTU. . Kputepmm MecTa oCyLeCcTBEHNA OCHOBHOMN
0eATeNbHOCTU, TaK XXe Kak U npeabiaywunn, oTpa>kaeT NMpuHUMN peasabHON CBA3N
KoMnaHum n rocypnapctea. OgHako OH elle 6onee HeynobeH ona KPYnHbIX KOMMaHUNA,
Ybs 0eATEe/IbHOCTb OCYLLECTBASAETCA B HECKOJIbKNX rOCyAapcTBaxX, YeM npenblgyLiunn.
Ncnonb3yeTcsa Kak 4OMOJIHNTESIbHbIA N B CTPaHaX aHrJI0CaKCOHCKOM CUCTeMbl NpaBsa, n B
CTpaHax POMaHO-repMaHCcKon cnctemol (PpaHums). . Kputepmin KOHTPOJIS UCNOJIb3yeTCsA
KaK OOMNOJIHUTEsIbHbIN B TEX CyYasaX, Korga punanyeckoe nmuo, cosgaHHoe n
JencTBytoulee no HauMoHasibHbIM 3aKOHaM, KOHTPOIMPYETCA MHOCTPaHHbIM KanuTasioMm.
HepnocTaTKoOM sBSE€TCSA HENPUIOAHOCTb 3TOr0 KpUTepmnsa oas obuwecTs CO CMEeLlaHHbIM
COCTaBOM y4peguTesnen. B oTe4eCTBEHHOW NpPaKTUKE KPUTEPUN KOHTPOSIA He
ncnosb3lyetcd. B cootBetctBUM c n. 1 cT. 1202 'K PO nn4YHBLIM 3aKOHOM HOpUANYECKOr0
M@ cYMTaeTCa NpaBo CTPaHbl, rae y4pexxaeHo opuandeckoe nnuyo. Takmm obpasomMm, B
POCCUNCKOM 3aKoHOOaTesIbCTBE 3aKpenasaeTcsa KpuTepmm nHKopnopauumn. B HeKoTopbIX
C/lydasax fonyckaeTcs UCMoJsib30BaHME MPUBA3KU K MECTY AeaTeNbHOCTU nbo mecTy
HaxXoXXAeHUs agMUHUCTPATUBHOIO opraHa. B cootBeTctBum co cT. 1211 K PO, ons
onpeneneHns ctaTtyTa, CAENKN NMPUBA3bIBAOT K MECTY OCyLLeCTBJIEHNSI OCHOBHOW
0eATesIbHOCTU CTOPOHbI, Ybe UCMNOJIHEHVE NMEET peLlaloLllee 3Ha4YeHne onga cogep XxaHus
norosopa. Ocobbii NpaBoOBOM CTAaTyC UMEIOT TPaHCHaLUMOHaIbHblE KOpropauuu.
TpaHCHaUMOHaIbHble KOpropauun - npnanyeckme nmua HaunoHasbHOro npasa,
ocyulecTBasAOLWME CBOKO AeATEe/IbHOCTb Ha TEPPUTOPUN HECKOJIbKUX FrocyaapcTs. Nx
CTaTyC OAMHAKOB BO BCEX rocygapCTBax - YieHaxX AaHHOIro pernoHasbHoro coobuecTsa,
NMOCKOJIbKY OH 3aKperJeH B MexAyHapoaHOM gorosope. Bo3HnkaeT ocobas
opraHm3aumoHHO-NpaBoBas popma, obuias A9 BCEX FOCYAapCTB. Y4acTByS
npenmMyLecTBEHHO B MeXAYHaPOAHbIX SKOHOMUYECKNX OTHOLLEHUSAX,
TpaHCHaUWOHasbHble Kopnopauun He co3gatoT npobnem, CBA3aHHbIX C onpegeneHmnem
MX HaLWOHANIbHOW NMPUHALNEXHOCTU, TeM CaMbiM, obnerdasa npouecc npaBoBOro
perynmpoBaHuns. MmapTta 1998 r. B pamkax CHI 6bin1a 3akntoyeHa KoHBeHLMS O



TPaHCHaUWOHasbHbIX Koprnopauunax Coapy>ecTBo. B cOOTBETCTBUM C HAaCTOSALWEN
KoHBeHLUMen «TpaHCHaLUMOHalbHaa Kopropaunsa» Bnpase oCyLWeCcTBATb Ha
TEPPUTOPUAX FOCYAAPCTB - Y4aCTHUKOB KoHBeHUUN ntobble BUAbI AeATeNbHOCTN, He
3anpeLlleHHble 3aKoHogaTe/IbCTBOM. [MopAafoK perncrpaumm, CTpykTypa yrnpasseHus,
nopsaaoK NMKBMAaLMmM Koprnopauum n gpyrmne Bonpochl onpeaenstoTcs
3aKOHOOaTeNIbCTBOM rocyfapcTBa MecTa ee peructpaunn. Coagep>xaHme rnpasoBoOro
CTaTycCa lopuanYeCcKoro anua B MexxayHapoaHOM YaCTHOM MnpaBe - COBOKYMHOCTb
NMPaBOOTHOLUEHWUN, OCJTIOXKHEHHbIX NHOCTPaHHbLIM 3J1IEMEHTOM, B KOTOPbIX 3TO JINL0
yyacTByeT. TpaAULMOHHO BbIAENAT rpynnbl NPaBOOTHOLEHNI, UMeLWnX HanbonbLiee
3Ha4YeHmne N NrparLmMx peLlatoLLyo pojb Npu onpeaesieHnn ctatyca MHOCTPAHHOIO
IOPULANYECKOro inua B KaKOM-N1Mbo rocyfapcTee: )JMHBECTULUMOHHbIE NMPaBOOTHOLLEHNS,
perynupyemblie B PO ®3 «O6 MHOCTPaAHHbIX MHBECTUUUAX B PO» 1999r. n @3
«CornaweHune o pasgene npogykuum» 1995 r. CtaTyc KOMMep4YeCcKoun opraHmsaumm c
WHOCTPaHHbLIMU MHBECTULNAMU UIN PUMaNa MHOCTPAHHOMO OPUANYECKOro anua
npenocTaBsseTCca KOMMePYeCKoM OpraHmn3annm co HSA BXOXKOEHUSA B COCTaB ee
Y4aCTHMKOB MHOCTPAHHOI0 MHBECTOpPA, 4YTO AaeT NpaBo NoJb30BaTbCA NPaBOBOM
3aWNTON, rapaHTUAMUN U NIbroTaMK, YCTAaHOBJIEHHbIX 3aKOHO4ATe/IbCTBOM.
KoMmmMmepyeckune opraHmnsaumm ¢ MHOCTPAHHbLIMU MHBECTULMAMUN MOTYT OCYLLECTB/IATL B
Poccun niobble Bnabl esTeslbHOCTU, COOTBETCTBYOLWNE UX CnelmnanbHON
NPaBoCYyOBLEKTHOCTU U He 3anpeLlleHHble OeNCTBYIOWMM 3aKOHO4aTe/IbCTBOM, B TOM
yucne npuobpeTaTb MMyLleCTBEHHbIE NpaBa. bonbLUylo rpynny HOPMaTUBHbIX
OOKYMEHTOB B 06/1aCTN MHBECTULVMOHHOW AeATEe/IbHOCTN NMHOCTPAHHbIX IOPUANYECKUNX
JINL, COCTaBJIAIT MeXXAYyHapoAHble 0Or0BOPbl, BaXXHENLLNMU U3 KOTOPbIX ABJIAIOTCS
ABYCTOPOHHME CorialeHnsa 0 NooWwpeHUN U B3aUMHON 3alUnTe KannTasioB/IOXKEHUN.
HaunoHanmnsaumnsa n akcnponpuaums, a Takxe nobbie nHole Mepsbl, MeLLmne
aHaJIOrMYHble MoCNeACcTBUSA, KOTOpPble MOTryT BbITb NPUHATBI OpraHaMmn O4HOro
rocyfapcTBa Ha CBOEN TEPPUTOPUN B OTHOLLUEHNN KANnUTaI0BJIOXKEHUN MHBECTOPOB
ApYyroro rocyfapcTtBa, A0J/DKHbI MPUHUMATbCS TOJIbKO B 06LeCTBEHHbIX MHTepecax B
COOTBETCTBUN C OEeNCTBYIOLMM Ha 3TON TEPPUTOPUN 3aKOHOAATENIbCTBOM. HM B KOeM
c/lydae Takume Mepbl He OO0JIKHbl HOCUTb AUCKPUMUHALMOHHOIO XapakKTepa.
FocynapCTBO, NpUHUMatloWee Takne Mmepbl, 06a3yeTcs BbINJAATUTb UHBECTOPY UK ero
npaBonpeeMHnKy 6e3 HeoboCHOBaHHOW 3a4epP>XXKM COOTBETCTBYHIOLLYIO KOMMEHCaLNo B
cBOOOAHO KOHBEpPTUpPYeMon BantoTe. K Yncny BaKHENLLNX MHOMTOCTOPOHHUX
MeXXAYHapOoLHbIX LOrOBOPOB MO pacCMaTpMBaeMOMy BOMPOCY C y4acTmem Poccuum
oTHocaTca Awxabapnckoe cornawenne CHI o coTpyaHuyecTBe B obnactum
WHBECTULIMOHHOWN AeATeNnbHOCTN oT 24 nekabps 1993 r. 1 MnHckasa KkoHseHuuns CHIC o
3aWunTe npaB nHBecTopa oT 28 mapTa 1997 r. ) HanoroBble NMPaBoOOTHOLLUEHNS B



OTHOLUEHUN UHOCTPAHHbIX IOPUONYECKUX NTNL, PperynpyroTca MHCTpYKLMaMu
FocypnapcTBeHHOW Hanorosown cay>kbbl PO (THC P®), KoTopble pa3BUBaOT N PacLUNPSAOT
obLme 0OCHOBbI MPaBOBOIro peryampoBaHnsa HanoroobsoXXeHns, 3a10XKeHHbIE B
MHOFOYNC/IEHHbBIX HOPMATUBHbIX aKTax, U ABAAITCSA obpasuLoM cneumasbHOro NpPaBoBoOro
peryninpoBaHns 1 BbICTyNas LOKYMEHTaMn NpaMoro nencrtemsa. Hanbonee Ba>kHbIMU 13
HUX anaTcsa NHCTpykuma THC PO Ne 34 "O HanoroobnoxeHun npubbiaiv v 4oxXo40B8
WHOCTPaHHbIX topunagnyeckux nmuy" ot 16 nioHa 1995 r., kotopasa npegycmMmaTpuBaeT:
KaTeropuu naaTesblWMKOB Haslora Ha Npmbbiib U 4OX04bl NHOCTPAHHbLIX OPULNYECKUX
NnL,; NopAOOoK X NOCTAaHOBKU Ha Y4YeT B Ha/I0OroBble OpraHbl; NMOPSALOK BeAeHUsA
Ha/IOroBOro yyeTa; NopsaLoK UCHNCNEHNA N ynaaTbl Hanora Ha Npubblib MHOCTPAHHbIX
IOPUANYECKUX UL, MNOJTYYEHHYIO OT AeATesIbHOCTU B PD; NOpsanOK NCHUCNEHNSA N yNAaThl
HaJsiora ¢ AOX040B NHOCTPAHHbIX IOPUONYECKNX NNL, HEe CBA3AHHbIX C AeSATesIbHOCTbIO B
P®. MnatenbwmKamm Hasora Ha Npubbib SBAAIOTCA NHOCTPAHHbIE OpPUANYECKME Nnua,
KOTOpble OCYLLeCTBAT NpeanpuHUMaTesIbCKY0 AeaTe/IbHOCTb Ha TeppuTtopumn Poccun
yepes NoCTOSAHHbIE NMpeaAcTaBUTeNbCTBA. 104 NOCTOAHHbLIM NPeACTaBUTEeNIbCTBOM ANA
uenen HanoroobnoXxeHusa NnoHMMarTCa punman, otaeneHue, 610pPo, KOHTOpPa, areHTCTBO
nnu noboe Apyroe NOCTOAHHOE MeCTO PerysispHOro oCyLecTBIEHNA OeAaTeNbHOCTH, a
Tak>Xe opraHmsauum n pmnsnydeckue nuua, yrnosHOMoO4YeHHble NHOCTPaHHbIMIN
opuan4ecKNMy nmuamMmmy oCyLecTBNATb NpeacTtaBuTenbckmue PpyHKUnm B PO. NHCTpyKunA
nogpobHO onmncbiBaeT NOPAAOK NCHUCTIeHNA Hanoroobnaraemom 6asbl N 4ETKO
yKa3blBaeT rnepevyeHb npencTaBasgaeMbiX HasIOroBbIX JIbFOT, OroBapueBas rnpum 3ToMm, 41O
3anpellaeTcsa npefocTaB/ieHMe HaloroBblX JIbrOT, HOCALLMX MHAUBUOYA bHbIN
xapakTep. Hanor Ha npubbinb ynnadmeaeTcs B PefepasnbHblin 6roa>xeT PO 1 B 6104>KeTbl
cybbekToB P® no cTaBkaM, yCTAaHOBJIEHHbIM 3aKOHOAATENILCTBOM AJ19 3a4MC/IeHNs
YKa3aHHOro Hasnora B cooTBeTcTBYlOWMeE 6toaxeThl. Npubbinb OT CTPaxoBon 1
DaHKOBCKOW OeATesIbHOCTU, @ TakXe OT nocpefHNYecKnx onepauunim n caenok
obnaraeTcs No cTaBkaM, yCTaHOBJIEHHbIM OpraHaMum rocy4apCTBEHHOW BACTH
cybbekToB PO Mo 3TuM BuaaM gesatenbHocTu. Bonpoc 06 nzberaHnm gBonHOro
Hanoroob10XKeHns peryampyeTcs Ha OCHOBe OBYCTOPOHHUX MeXAYHapo4HbIX LOrOBOPOB
Poccun ¢ 3apybexxHbiMn rocygapcteaMun Bo nsbexxaHme 4BONHOro HasoroobnoxeHns m
npenoTepalleHnUn yKJIOHEeHUs OT yrnaaThl HAJIOrOB Ha A0XO04bl U UMYLLECTBO.
NWHCTpYyKLMA cneunanbHO NpenycMaTpUBaAET, YTO B CJlyHae pacXxoXAeHUs Mexay
3annCcaHHbIMU B HEN NOJIOXKEHUAMU U NpaBuiaMn MeXxx4yHapooHOro norosopa
npuMmeHsaeTcs nocnegHun (N. 6.1). Bo nsbexaHne gBonHOro Hanoroobs0XxeHns Ha
OCHOBaHMM OBYCTOPOHHEro AOrosBopa rocyapcTBO paspewlaeT MHOCTPaHHbIM
IOPUANYECKUM NNLAM, OCYLLECTB/IAIOWMM XO3ANCTBEHHYIO AeATe/IbHOCTb Ha ero
TeppuTopmumn 4Yepes NoCTOAHHOE NpeacTaBnUTeNbCTBO, UCMNOJIb30BaTbh B Ka4YecTBe 3a4eTa



MPOTUB Halora Ha NpubbIIb N OX0Abl TAKOW Xe Haslor, ynJa4YeHHbIN ApyromMy
AoroesapuBaloLLIEeMyCs rocyfapcTBy AaHHbIM IOPUANYECKNUM nuoM. Poccnsa asnsaeTcs
ydacTHuuen 60nbLWOoro Yncna AByCTOPOHHUX Aorosopos 06 niberaHmm 4BONHOIo
HasnoroobnoxxeHns. Obwasn cxema TakKnx ABYCTOPOHHUX LOrOBOPOB CJIOXKMJ1ACb Ha
MPOTSXKEHUU MHOIUX NIeT UX CyLLeCTBOBaHUSA, HO B Ka>K40M OTAe/IbHOM CJly4yae OHa
HaMNoOJIHAETCA KOHKPETHbIM COOEPXXAaHNEM C YH4eTOM CneundmnKky 3aK/o4aowmx orosop
CTOpPOH. ) NMpaBooTHoLWweHNA No 6aHKPOTCTBY peryanpyrTcsa @3 « O HECOCTOATENbLHOCTH
(baHkpoTCcTBE)» OT 26 OKTSA6pA 2002 r., ABAAOWMNMCS AOKYMEHTOM NPAMOro AenCcTBUS.
3akoH noapobHo perynampyeT npouenypbl 6aHKpoOTCTBa (B OTHOLWEHUN OO/IKHUKOB -
IOPUANYECKUX UL, UMW BbICTYyNatoT HabnogeHne, BHELWWHee yripaBieHne, KOHKypCcHoe
NnPOW3BOACTBO, MNPOBOE COrnalleHne), a TakXKe yCTaHaB/IMBaeT 0CObeHHOCTH
DaHKpPOTCTBa OTAE/IbHbIX KAaTEropun AOJIKHUKOB - OPNONYECKMX NnL,. K OTHOLWEHUAM C
y4acTneM MHOCTPAHHbIX JIUL, B Ka4YeCTBe KpeaUTOPOB NMPUMEHSAITCA NOJIOXKEHUSA 3aKOHa,
eCJ/In UHOEe He NPefyCMOTPEeHO MeXXAyHapoAHbIM JOorosopom P®. PelleHusa cynos
WHOCTpPaHHbIX FOCYyAapCTB MO AeslaM O HECOCTOATENIbHOCTU (BaHKPOTCTBE) NPU3HAOTCA
Ha TeppuTopumn PO B COOTBETCTBUMN C MeXXAYyHapoaHbIMK gorosopamMmu PO. Mpw
OTCYTCTBUU MeXAYHapPO4HbIX O0roBopoB PP pelleHnsa cygoB MHOCTPAHHbIX rOCy0apCTB
Mo AenlaM 0 HeCOCTOATEeNbHOCTU (baHKPOTCTBE) MPU3HAOTCA Ha TeppuTopun PO Ha
Ha4yaslaX B3aMMHOCTU, eC/in NHOe He npefycMoTpeHo hefepasibHbIM 3aKOHOM.
MeXXLYHapPOLHbIA NPaBo lPpUANYeCcKnin

MNnaea 3. CTaTyc rocygapctea Kak Cy6'bEKTa Me>XXAYHapPpOAHOIo 4aCtTHOro npaBa

OObIYHO rocyaapCTBO y4acTBYeT B ABYX BuAax obLECTBEHHbLIX OTHOLWEHWN: a) MexXxay
rocynapcCTBaMu, Mexxay rocygapCTBaMm U MeXAYHAPOAHbIMU MEXXMPaBNTENIbCTBEHHBIMU
opraHmsaumaMmn (perynmpyoTca MexxayHapoaHbiM nybamnyHbiM npaBoM); 6) oTHOLWeEHNS,
B KOTOPbIX FOCYAapCTBO BbICTYMNAET B KAa4eCTBE TOJIbKO OOHOWN CTOPOHbI
MPaBOOTHOLLUEHWNSA, @ BTOPON ABNAIOTCA MHOCTPaAHHbIE topnanyeckme nmua,
MeXAYHapoOHble X035NCTBEHHbIE opraHmn3aunm (MX0O) nnm pusnyeckmne nuua
(perynupytoTcs MexxayHapoaHbIM YacTHbIM NpaBoM). [oCynapCTBO B KadyecTBe cybbekTa
rpa>k4aHCKO-NMPaBOBbIX OTHOLWIEHWNI YaCTO CTAaHOBUTCS YH4aCTHUKOM Fpa>kAaHCKO-
MPaBOBbIX OTHOLWEHN MEXAYHAPOAHOr0 XapakTepa, 0C/IOXKHEHHbIX MHOCTPAHHbIM
anieMeHTOM. OTHOLIEHNA TaKoro Tuna BO3HMKAKT, B YaCTHOCTHK, B TeX CAyYasnx, Korga
rocygapcTBa: ) OCYLEeCTBASAIOT BbIMyCK 3alMMOB 1 obanraunin, npoaaBaeMbix
WHOCTPaHLLAM; ) 3aKJII04alOT KOHLECCUOHHbIE COrlalleHns N TOproBble CAENKN; )
BCTYMNalOT B apeHOHbI€ OTHOLLUEHUSA C MHOCTPAHHbLIM y4YaCcTUEM; ) BbICTYMalOT B Ka4ecTBe
HacNeQHNKa BbIMOPOYHOro MMYLLLECTBA; ) NPeaoCTaBASAOT FrapaHTUK Mo
BHELWHETOProBbiM cAesikaM 1 T. A. BO3MOXXHOCTb y4aCTma rocyaapcTBa B OTHOLLUEHUAX



rpa>kKa4aHCKO-MPaBOBOro xapakTepa npsMo npenycMoTpeHa POCCUNCKNM
3aKOHOOaTeNbCTBOM. B cooTBeTCTBUM CO CT. 124 K PO Poccunckas depepauyuns,
cybbekTbl Poccunckon degepaumm, a Takxe MyHuMUMNanbHble 06pa3oBaHNS Y4aCTBYIOT B
rpa>K4aHCKO-NMPaBOBbIX OTHOLWEHNAX «HA PaBHbIX HavYaslax C UHbIMU YYaCTHUKaMN 3TUX
OTHOLUEHUN - rpaKgaHaMu v opnandeckuMmm nmuamm». U3 aTon ctaTbn cnepyeT Tpu
MOJIOXKEHUSA: ) FOCYAAPCTBO MOXKET OblITb CYDBEKTOM rpa>KAaHCKO-MPaBOBbIX OTHOLUEHUI;
)roCcyapCTBO He MoJib3yeTCsd HUKAaKUMU NpenMyLlLecTBaMn U MMeeT Te e npasa u
0683aHHOCTN, YTO N Apyrne CybbeKkTbl rparKgaHCKO-MPaBOBbIX OTHOLWLEHUN; ) K
rocyfapcTBy MO aHasIorum NPUMEHSATCA HOPMbI, onpeaensarume y4acTme iopnanyeckmnx
N1y B 3TUX oTHoweHuax (n. 2 cT. 124 TK P®). CornacHo cT. 1204 'K PO K rpaxgaHcKo-
MpPaBoOBbIM OTHOLLUEHUAM OCJ/IOXKHEHHBIM MHOCTPAHHbLIM 3/1EMEHTOM, C y4aCTNEM
rocypapctsa npasuna K PO npumMmeHsa0oTCA Ha 06X OCHOBaHMAX. HOpMbl
MeXXAYHapOoL4HOro 4YaCcTHOro rnpasa NMPUMEHAITCA K CAeslIKkaM, KOTopble rocyaapCTBO
coBepLlUaeT Uan C KOTOPbIMN OHO CBA3aHO NHbIM 06pa3oM, YeM NPU OCYLLECTBIEHUN
CyBepeHHbIX (byHKUMN. pn onpeneneHnn xapakrtepa CAeNKU NMPUHMUMAeTCs BO
BHMMaHWe npaBoBas NpMpoaa CAeJ/IKU U Y4UTbIBaeTCAa ee uenb. [0CyfapCcTBO Kak
CyObeKT MeXXAyHapoO4HOro YaCTHOro NpaBa NoJib3yeTcs 0COObIM NPaBOBbLIM PEXXNMOM,
CorslacHO KOTOPOMY FroCyapCcTBO, €ro COOCTBEHHOCTb, COEJIKM C €ro y4acTUEM He
MOOYNHSAOTCH BJACTU 3TOMr0 MHOCTPAHHOIO rocyaapcTBa, TO eCTb ero pucankumu, T.e.
B ero uMMyHuTeTe. Pasnn4aeTca gBa BuAa opucamkumm: NMonHasa opuconkums -
O3HayvaeT, 4YTo rocygapcTBo obnagaeT BNaCTbiO NPeaAnUCbIBaTb onpeaeneHHoe
nosegeHune (HanpuMmep, HoOpMaMu rnpasa, aAMUHNCTPATUBHBIMN PACMOPSAXKEHNAMU U NP.)
BCEM Haxo4ALWMMCA Ha ero Tepputopun n obecnevymBaTb NOOLIMN CpeacTBaMun
peannsaumio cBonx npegnmcaHmin. OrpaHn4eHHas LPUCONKLNA - O3HAYaeT, 4TOo
rocynapcTtBo obnagaeTt BNacTblo NpegnucbiBaTb onpeaeneHHoe noBegeHmne, Ho OHO
OrpaHMYeHO Mo Pas/INYHbIM NPUYNHAM B UCMNOJIb30BaHMW CPEACTB, A1a obecneyvyeHuns
peanusaumnm cBoMX npeanmcaHnn. BeHckasa KOHBEHUUA O ANMNJIOMaTUYECKNX CHOLLEeHUAX
1961 r. npsaMo NnpeanucbiBaeT BCEM rocyaapcTBaM, ero AOIKHOCTHbIM nuam
OCYLLEeCTBNATb CBOK AEATEesIbHOCTb B COOTBETCTBMM C 3aKOHAMN rocyfapcTBa, Ha
TEPPUTOPUMN KOTOPOIro OHM HAXOAATCA, a TakKe cobnogaTb MECTHbIE TPaANLUUN 1
obbl4an. UMMyHUTET BKOYaeT B ceba nmwb HeENMpMMEHeHe NPUHYONTENbHbLIX Mep Mo
OCYLLLEeCTBJIEHUNIO 3aKOHOB, aMUHUCTPATUBHbLIX pacropsXXeHun, cyaebHblx
pacrnops>KeHun n pewweHnn n np. OcobeHHOCTb NPaBOBOIro NOJIOXXKEHNS rocyfapCTBa Kak
CcybbekTa 4YaCTHOMPaBOBbIX OTHOLLUEHNI MEeXOYHAapPOOHOIro XxapakTepa CBOANTCA K ero
npaBy Ha UMMYHUTET. FocyaapcTBO 06/1agaeT MMMYHUTETOM TOJIbKO B T€X CayYasx,
Korfa YacTHOe NpaBOOTHOWEHNE KakuM-1nbo obpa3omM CBA3aHO C TEPpPUTOPUASIbHON
OpUCONKLNEN NHOCTPAHHOIO rocygapcTea (crnop AosXKeH bbiTb paCCMOTPEH B



WHOCTPaHHOM cynebHOM opraHe nam MMyLLEeCTBO, Ha KOTOPOE HY>XHO HaIoXXUTb apecT,
HaAaxXo0OUTCA Ha TEPPUTOPUM MHOCTPAHHOI0 rocydapcTBa 1 T.4.) MoHATMe «rocyaapcTBa»
ONs uenen UMMyHUTETa O03Ha4vaeT: ) FocyaapCTBO U ero opraHbl ynpaBaeHus; )
yuypexxaeHuns N nHole obpa3oBaHNsA B TON Mepe, B KAKOW MEepPe OHW NPABOMOYHbI
NeNCcTBOBATb B OCYLLECTBJIEHUN FOCYNAPCTBEHHONM BAACTW; NpeacTaBuTenn
rocyaapcTBa, AENCTBYIOLLME B 3TOM KAaYeCTBe; ) COCTaBHbIe YacTun heaepaTUBHOro
rocygapcTBa U NonMTUYeckne noapasaeneHns yHUTapHoro rocyaapcTsa, KOTopble
NPaBOMOYHbI MpeanpuHUMaTh OeNCTBUA B OCYLLECTBAEHUN roCyAapCTBEHHOW BnacTu. Ha
ohuLUManbHbIX NpeacTaBUTeNen rocyaapcTBa MMMYHUTET PAacnpoCTPaHAETCS, eCa OHU
NencTByloT B 3TOM KavecTBe. CTaTyc cybbekToB pefepaunm ypaBHeH Co CTaTyCcOM
NOJINTUYECKMX NoApa3aesIeHNn YHUTAPHOro rocygapcTea. MIMMyHUTET rocyapcTsea oT
IOPUCONKLNM MHOCTPAHHOI0 roCcy4apcTBa COCTOUT U3 HECKOJIbKUX 3/1IEMEHTOB: )
CynebHbIn UMMYHUTET - HENOACYAHOCTb FrocyapCTBa CyAdy MHOCTPAHHOIO rocyaapcTBa.
CornacHo cynebHoOMy MMMYHUTETY HU OAUH MHOCTPAHHLIN Cya He BnpaBe
NPUHYANTENbHO OCYLLECTBMUTb CBO IOPUCAVKLMIO MO OTHOLLEHWIO K APYroMy
rocyapcTBy, T.€. He BNpaBe MNpuBJieYb MHOCTPAHHOE FoCy1apCTBO B KaYecTBe
oTBeTYMKa. Takas CUTyaLus BO3MOXHA NLb MPU HAIMYUN ABHO BbIPAXXEHHOT 0
corslacusi rocygapcTBa, CAeIaHHOro ero KOMMeTeHTHbIM OpraHoM B (hopMe,
npeaycMoTPEeHHO COOTBETCTBYIOLWMM HALMOHAIbHbIM HOPMATUBHbLIM MPaBOBbLIM aKTOM.
3anHTepecoBaHHble nLa MoryT 6ecnpenaTCTBEHHO 06paTUTbLCA C TpeboBaHMSAMM K
rocynapcTBY B CyAbl U Apyrue rnpaBonpuMMeHUTENbHbIE OpraHbl 3TOro rocygapcTaea. Kak
y>Ke roBOpuI0Ch, B TAKOM CJly4ae Bonpoc 06 MMMyHUTETe He BO3HMKaeT.  HakoHel,
MO>XHO 00pPaTUTLCS K CBOEMY MPABUTENLCTBY OJ1 BO3AEACTBUS HA MHOCTPAHHOE
rocyapcTBO MO AMMJIOMATMYECKMM KaHanaM. B To Xe Bpems, ecnm rocyaapcTsBo
obpallaeTcs C UICKOM B MHOCTPAHHbLIN Cya AN 3alMTbl CBOMX NpaBs, TO HXU OAUH
WHOCTPaHHbIN Cya He BNpaBe 0TKa3aTb €My B OPUCAMKUMN. Takon oTKa3 Obif Obl
HapyLleHNneM CyBepeHHbIX NpaB rocygapctea. ) UMMyHUTET OT NPUMEHEHUA Mep Mo
npeagBapuTesbHOMY obecrnevyeHunio NCKa, COrIAaCHO UMMYHUTETY CyA, PAaCCMaTPMBAIOLLNIA
4YacTHOMPaBOBOW CMoOpP C y4acTUeM UHOCTPAHHOIro rocydapcTBa, He BrNpaBe NPUMEHNATb
nobble Mepbl Mo NpenBapuTesibHOMY obecneyeHnto UCKa, Tak Kak Takue Mepbl HOCAT
NPUHYAUTENbHbIN XapakTep. Ecin Takne mMepbl KacatoTcsa rocyapcTBa v ero
cobCTBEHHOCTN (apecT rocyaapCcTBEHHbIX CYETOB B MHOCTPAHHbIX 6aHKax, onuck
UMyLLLECTBA, OrpaHNUYeHne npaBa rocyapcTBa Nojib30BaTbCH CBOMM UMYLLLIECTBOM U Mp.),
TO C TOYKM 3PEHUA UMMYHUTETA OHU He A0MYCTUMbI. ) UIMMYHUTET OT NPUHYANTENLHOIO
NCMNOJIHEHUS UCKa O03HAYaeT, 4To 6e3 cornacms rocygapcTBa Hesb3a OCYLLECTBUTb
BbIHECEHHOE MNPOTMB HEro peLleHne, To eCTb HeJOMNYCTUMO HaloXKEHNE apecTa Ha
npuHagnexxallee rocyaapCcTBy UMyLLECTBO, NpoBeaeHne ero ny6amyHom npoga kv n



APYrnx NPUHYOUTENbHbLIX Mep, KOTopble MOryT BbITb NpeayCcMoTPeHbl MHOCTPAHHbIM
3aKOHOM. UIMMYHUTET OT NPUHYOUTENIbHOM0 NCNOJIHEHNSA NCKA TECHO CBA3aH C CyaebHbIM
NWMMYHUTETOM rocygapcTsa. [1oaToMy fake ecnm opraH, paccMaTpuBatloLuin cnop,
OTBEprHeT cyaebHbln UMMYHUTET NN COOTBETCTBYIOLWEee rocyJapCTBO CaMO OTKa)XeTCsH
OT Hero, ncTew, B NoJib3y KOTOpOro byaeT BblIHECEHO pelleHne, BCe PaBHO CTOJIKHETCA C
ODencTBMeM MMMYHUTETA OT NMPUHYAUTENIbHOr0 UCNOJIHEHUA UCKa. KakK nogyvepkmnesaeTcs,
HanpuMep, B N. 4 cT. 32 BEHCKOW KOHBEHLUN O ANMJIOMaTUYeCKUX CHoWweHnax 1961 r.
"O0TKa3 OT UMMYHUTETAa OT IPUCAUNKLNN B OTHOLWEHUN FParK4aHCKOro 1in
AAMWHNCTPATUBHOIO AeJsia He 03Ha4YaeT 0TKa3a OT MMMYHWUTETa B OTHOLLEHUN
NCMONHEeHNs pelleHns, ang 4ero TpebyeTtcsa ocobbin oTkas". ) UIMMyHUTET
COBCTBEHHOCTU rocyapcTBa, T.€. PEXMM HEMPUKOCHOBEHHOCTN FrOCYyapCTBEHHOM
COBCTBEHHOCTWN TECHO CBSA3aH C elle 0gHON MeXAyHapOo4AHO-NPaBOBON AOKTPUHOW -
OOKTPUHON «aKTa rocygapcrea», COrJlaCcHO KOTOPOW CyAibl O4HOI0 rocynapcrea He
OOJKHbI BBIHOCUTb peLleHns OTHOCUTEsIbHO aKTOB NpaBuUTesIbCTBa APYron CTPaHbl,
CoBepLUeHHbIX Ha ee Tepputopun. Ecnm rocypgapcteo, npmobpeso cobCTBEHHOCTb Ha
OCHOBEe aKTa, NPUHATOro Ha CBOEeN TeppuTopuUn, HN OONH MHOCTPaHHbLIV Cy He Brpase
obcy>XaaTb NMPaBOMEPHOCTb MPUHAANIEXXHOCTN COOCTBEHHOCTN. UIMMyHUTET
CODBCTBEHHOCTU NPOABAAETCA B TOM, 4YTO, €CJ/IN UMYLLLEeCTBO HaXogUTCA BO BlaJeHUMN
rocygapcTBa, KOTOPOE 3aABUJI0, HTO OHO eMy MNPUHAANIEXUT, TO HUKaKmne opraHsol
WHOCTPAHHOIro rocyfapcTBa He MOryT NPoBepsATb MPaBOMEPHOCTb 3TOro akTa. )
NMMyHUTET caoenok rocygapcTea. (FfocynapcTBo B cuiy MMMyHUTeTa cBo604HO OT
MPUHYAUTESIbHbIX Mep MO OCYLLECTBIEHMNIO MHOCTPAHHbLIX 3aKOHOB, aAMUHNCTPaTUBHbIX
pacrnopsi»XeHun n T. 4. YacTHOMpaBOBble OTHOLUEHUSA MeXAYHAPOAHOro xapakTtepa C
y4yacTuveM rocyfapcTtBa, B HaCTHOCTU, CAEJIKU, 3aKJ/IloHaeMble rocyapCTBOM C
WHOCTPaHHbIMU (PU3NYECKUMN N IOPULONYECKUMIN NULL @MU, OO0/DKHbI PerysimpoBaTbCA
rMpaBoOM 3TOro rocygapcTBa, €C/i TOJIbKO CaMu CTOPOHbI HE A0rOBOPATCA O MPUMEHEHUN
WHOCTpPaHHOro npasa). OTAesibHbIE 3/1IeMEeHTbl UMMYHUTETa B3aUMOCBSA3aHbl U BMecCTe
COCTaBNAT coaep)XaHne MMMYHUTETa rocyfapcTea B HaCTHOMPaBOBOM cdepe.
NMMyHNTET rocyfapcTBa - 3TO ero «rnpaBo», BbiTeKaloLllee N3 CyBepeHUTeTa, HO He
«0053aHHOCTb>». [OCYAapCTBO BNpaBe 0TKa3aTbCA OT MMMYHUTETA, KaK B LLeJIOM, TakK n
OT Kakoro-nmbo ero anemeHTa. NlocygapcTeBa 4OCTAaTO4YHO YAaCTO OTKa3bIBAKOTCSA OT
CBOEro MMMyHMUTeTa, 4ToObl YNPOCTUTb CBOE COTPYAHNYECTBO C MHOCTPAHHbLIMU
rpakgaHamun n opmnamndyecknmm nmuamn. OTkas oT UMMyHUTETa, 4TOObI BbITh
IOPUANYECKN OENCTBUTENIbHBIM, MOOYNHACTCHA HEKOTOPbLIM npasmnaam: . OTKas A0JIKEH
ObITb ABHO Bblpa>KeH B MUCbMEHHON (hopMe: COOTBETCTBYIOLWMM OpraHoM rocyapcTtea B
OLHOCTOPOHHEM MNopsLKe, NPU 3aKJII0YEeHUN COENIKN B CAaMOM ee TeKCTe, B
MeXAYHapoO4HOM forosope v np.; . OTKa3 He MoXxeT ObliTb Nogpa3syMeBaeMbiM (eciv B



WHBECTULMOHHOM COrflalleHnn C y4acTueM rocygapcrtea CTOPOHbI AOMOBOPUINCH
nepefaBaTb BCe CNOPbI 414 pa3peweHns B ApbUTparKHbI MHCTUTYT CTOKI0JIbMCKOM
TOProBoOW NanaThbl, TO U3 3TOro0 He cieayeT BbiIBOA 06 0TKase OT UMMyHuTeTa); . OTKas
OT UMMYHUTETa He MOXXeT TOJIKOBAaTbCA paclumpuTenbHo. Focygapcteo cBobogHo B
CBOEW BOJIE: OHO MOXKET 0TKa3aTbCs OT UMMYHUTETa B LLeJIOM B OTHOLEHUN OL4HON
COEJIKM, HO 3TO He MOXEeT TOJIKOBaTbCA TakuM obpa3oM, 4TO rocylapCTBO OTKa3asocb OT
MMMYHNTETa B OTHOLLUEHNN BCEX CAEJIOK, COBepLlaeMbliX Ha TePPUTOpPUN AaHHOIO
WHOCTPAHHOIro rocyaapcTsa; . Ecnv rocypapcteo gano cornacme 6biTb UCTLIOM B
WHOCTPaHHOM cynebHOM npouecce, TO 3TO HE 03HAYaeT, YTO B OTHOLIEHUN K HEMY MOTYT
ObITb NPUMEHEHbI NPUHYAUTE IbHbIE Mepbl N0 NpeaBapuTenbHOMY obecnevyeHUo NCKa
WAK Mo NPUHYONTENbHOMY UCMOJIHEHUIO PeLleHUsA MHOCTPaHHOro cyga u T. 4.
BO3MOXXHOCTb OTKa3a OT UMMYHUTETa npeaycMoTpeHa B POCCUNCKOM 3aKOoHe 0
cornaweHuax o pasgene npoaykuum 1995 r. Hanpumep, ecnun Poccusa BoliparkaeT
corjlacve Ha nogyMHeHve ee ToprnpencTesa B [epMaHnm IOPUCOANKLMN CYyLOB 3TON
CTpaHbl, TO TaKoe corsacune byaeT KacaTbCsA TOJIbKO NMPaBOOTHOLIEHNI, CBA3AHHbIX C
TOProBbIMU CAeJ/IKaMun, 3aKJII0YEHHbIMW 3TUM OPraHoM B COOTBETCTBYIOLLEM
rocypapcrtsee. Heobxoonmo nmeTb B BUAY, 4TO npenesibl Corjacusa rocygapcTea Ha
NPUHYAUTEsIbHble Mepbl B OTHOLLIEHUN ero COBCTBEHHOCTU OrpaHnyYeHbl HEKOTOPbLIMU ee
BUOAMU, KOTOPbIe He MOryT CTaTb 06bEKTOM CaHKLUUA faXke C corjacusa rocyfapcrsa
cobcTBeHHMKa (HanpuMep, ero NPUPoAHbIE pecypchbl). POCCMNCKOE 3aKOHOA4ATesIbCTBO
OCHOBAHO Ha Teopumn abCcoNTHOro UMMYHUTETa rocyaapcTtBa. CtaTtbs 401 MK PO,
yCTaHaBMBaET, YTO NpeabsBieHNEe UCKa K MHOCTPaHHOMY rocyapcTBy, obecneyeHne
NcKa n obpalyeHmne B3blICKaHUSA Ha MMYLLLECTBO MHOCTPAHHOIO rocynapcTea,
Haxo4sueecs Ha TeppuTopumn Poccmun, MoryT BbITh AONYLWEHbI NNLWb C COrnacus
COOTBETCTBYIOLLEro MHOCTpPaHHOro rocynapcrtea. Cornacme KOMMNeTeHTHbIX OPraHoB
COOTBETCTBYIOLLLEr0 MHOCTPAHHOIo rocyaapcTea TpebyeTcs npu pacCMOTPEHUN NCKA B
apbutpakHom cyge (cT. 213 AMNK P®). Taknum obpa3om, Hopma CT. 213 AlMNK PO,
npenocTassifgsg NHOCTPAHHOMY roCyAapCTBY MOJIHbIA OPUCONKLNOHHBIA UMMYHUTET,
BMecCTe C TeM npefycMmaTpuBaeT, 4TO pefepasibHbl 3aKOH UM MeXAYHapOo4HbIN
[O0roBOp MOryT YCTAaHOBUTb U3bATUSA U3 NPUHLMNA aBCONIOTHOro MMMyHUTEeTa. HopMbl 06
NMMMYHNTETE MHOCTPaHHOIro rocysapcTBa 3epKajlbHO OTPa>kaloT MO3ULMIO roCy4apCcTBa,
KOTOPYIO OHO 3aHMMaeT B OTHOLWEeHUN NpeabsaBeHNs K HeMY NCKOB MHOCTPaHHbIMU
OPNONYEeCKUMUN U PU3NYECKNMU NnLamMin. Takasa Nno3numsa, B HaCTHOCTU, OTparkeHa B
depepanbHOM 3akKoHe oT 30 gekabps 1995 r. «O cornaweHnax o pasgene NnpoayKunm».
CornacHo aToMy 3aKoOHYy (CT. 23) B corjnawleHnsx o pasgene npoaykuuu, 3akaydaemblX C
WHOCTPAHHbIMUN FpaKgaHaMum U IPUANYECKUMN INLaMm, MoxXeT BbiTb NpegycMoTpeH (B
COOTBETCTBUN C POCCUNCKUM 3aKOHOOATeNbCTBOM) OTKA3 rocyaapcTea oT cyaebHoro



WMMYHUTETA, UMMYHUTETA OT NpeaBapuTenbHOro obecneyeHns ncka n NCNoaHeHns
cynebHoro u/unu apbutpa>KHoro pewleHus. ns poCCUNCKOro 3aKoHo4aTesIbCTBa
BbICTYMJIEHME rocyfapcTBa B Ka4ecTBe HernocpeaCcTBEeHHOro cybbekTa Takmx
BHELWHETOProBbIX CAENI0OK HEXapaKTepHa 1 orpaHmnyeHa. B cT. 11 3akoHa o
rocyfapCTBEHHOM perysmpoBaHnM BHELLHETOProBon gesartenbHocTn 1995 roaa
npenycMoTpeHo, 4To rocynapcteo (PO, ee cybbekTbl 1 MyHUUMNAbHbIE 0Opa3oBaHNSA)
OCyLLeCTB/ISAeT BHELWHEeTOProByo AeATe/IbHOCTb HENOCPeACTBEHHO TOJIbKO B C/ly4asX,
YCTaHOBJIEHHbIX hefepasibHbIMN KOHCTUTYLMOHHbLIMUY 3aKOHaMu, henepasibHbIMU
3aKOHaMMn, 3aKOHaMUN U UHLIMW HOPMAaTUBHbLIMW NPaBOBbLIMU akTaMn cybbekToB P®. B Tex
Xe UCKIIYNTESbHbIX C/ly4asXx, KOrga BHELWWHETOProByo CAesKY 3aKJI04110 TOProesoe
npencTaBuTeNbCTBO OT MMEHU roCyAapCcTBa, Takasa cAesika AOoJIXKHA paccMaTpmBaTbCs
KaK COBepLleHHas caMuM rocynapcTtBoM. Toprosoe npencTtaBuTesisCTBO - 3TO OpraHx,
OCYLLECTBASAWMNIN 3a rpaHnLen npasa PO B 061acT BHELLHEIKOHOMUNYECKOWN
neATeNIbHOCTU, NPaBoOBOe MNOoJIOXKeHWe KOTOPOro 3a rpaHuLen onpenenseTcs
BHYTPEHHMM 3aKOHOAATeNIbCTBOM PP, TOProBbiIMK AOrOBOPaAMU UM CneumnanbHbIMK
corfaleHnsaMm o TOpProBbIX NpeacTaBuTenbCTBax., 3ak/0YEHHbIMK Poccren ¢
WHOCTPaHHbIMW rocygapcTBaMmn, a TakxXe obLenpusHaHHbIMU HOpMaMun
MeXXOYyHapoLHOro rnpasa.

3aKJiloYeHue

N3y4yeHne TeMbl 4aHHOW KypCOBOW MO3BOJIAET caenaTh cieaytouwme BbiBoabl. CybbekT
MeXAYHapo4HOro YacTHOro npaea - 1Muo, obnagatuiee No MexXayHapoaHOMY YaCTHOMY
npaBy CNOCOBHOCTbLIO OCYLLECTBATL NpaBa n lopuandyeckme 06493aHHOCTU (MHOCTPaHHbIE
MO OTHOLIEHWIO APYr K APYry pu3nyeckmne n opnandyeckmne nmua, a Takxe rocyaapcTso).
.) B MexxgyHapoaHoM 4acTHOM npase Poccmmnckonm depepaumm BONpoC O Npaso- U
neecnocobHOCTM BO3HUKAET NMPUMEHUTENbHO K MHOCTPAHHbLIM Fpa>kgaHam,
Haxo4ALWMMCA Ha TeppuTopumn Poccunckon depepaunm n K pPOCCUNCKNM FparKaaHaM,
npebbiBatowinm 3a pybe)xomM. NNHOCTpaHLbl MOMb3YOTCA B PoCccum rpa>kaaHCKom
NpPaBoCnNOCObHOCTbLIO HapaBHe C POCCUNCKUMIN FpakgaHamMun. 'pa>kgaHckas
neecnocobHOCTb onpegensaeTcsa Nx JIMYHbIM 3aKOHOM. [leecnoCobHOCTb MHOCTPaHLEB
byneT onpenenaTbCa No POCCUNCKOMY MpaBy B CyYasX 3aKJOYEHUSA COEOK,
COoBEepLUaEeMbIX MHOCTPaHUAaMM Ha TeppuTopun PO 1 B oTHOWEHNN 0693aTeNbCTB,
BO3HUMKAIOLMNX BCeACTBME NpUYnNHeHnsa spena B Poccumnckon depepanmm, a Takxxe npu
peLlleHnn BONPOCOB O NpuU3HaHnm B PO nHocTpaHueB uan nuu 6e3 rpa>kgaHcTBa
orpaHM4YeHHO geecnocobHbIMKU, Be3BEeCTHO OTCYTCTBYOWMMU U 006 BABNEHUN UX
ymepwmnmu. .) bypHoe pa3BuTne BHELLHESKOHOMUYECKON AeATEeIbHOCTU Hallero



rocy4apcTBa, a TakXXe HEeKOTopble NonnTnyeckme nobenbl Ha hoHe pa3BUTUSA TOProBbIX
OTHOLLUEeHUN, HanpumMmep: BCTynJeHne Poccnen Bo BceMmnpHyto TOProsyto opraHusanuio,
OTKPbIBAIOT HOBble BO3MOXHOCTU A1 TaKNX CYyOBbEKTOB MeXXAYyHapOAHOIro YaCcTHOrro
rnpasa, Kak lopunanyeckme nmua. Ho ocyuwiecTssieHe NocTaB/IeHHbIX 3a4ay, TakKMX Kak
OOCTONHAA KOHKYPEHL NS Hallen NpoayKUuMm Ha MUPOBOM pbiHKe, bonee
npuBJieKaTesibHble YC/IOBUA 019 MHOCTPAHHbIX UHBECTULNIA U T.4. TpebyeT bonee
AeTasibHOro 1 TwaTesibHO NPoAyMaHHOro, NpMBe4eHHOro B COOTBETCTBUE C
MeXAYHapOo4HbIM 3aKOHOAATEIbCTBOM HaLMOHaIbHOro rnpasa. [MpaBoCcybbeKTHOCTb
IOPUANYECKUX NTNL, oNpeaensaeTcs no Kputepuam: . Kputepmm nHKopnopawuunm
(pernctpauynn), 3akpenneHHbin B 4.1 ¢T.1202 MK PO, a TakXXe B npaBe BennkobputaHuum
n CLLA. Y iopnamnyeckoro nmua MoXXeT BbiTb TOJIbKO 04HO MeCTO perncrpauunn.
CyLecTBEHHbIMU HeJoCTaTKaMn JaHHOI0 KpUTepus sABNSEeTCA BO3SMOXXHOCTb ero
NCNosib30BaHUA C Lenblo 06xona 3akoHa 1 NpnobpeTteHnsa 6naronpuUsaTHOrO pexxmnma
neATeNbHOCTU. . Kputepmm Mecta HaxoXXAeHUs adMUHUCTPaTUBHOINO opraHa (ueHTpa
yrnpaBneHUs) NI KpUTepun ocensiocTn, 3akpensieHHblIn B 3aKoHogaTenbcTee dpaHumnu,
FepmaHun, ABCcTpuu, LLiBenyapumn, oTeevaeT TpebOBaHMIO HAaIMYNSA peasibHOW CBA3N. 3a
ocHoBYy bepeTcsa 3akpenjieHHoe B YCTaBHbIX AOKYMEeHTax MeCTO Hax0oXAeHuns
topuanyeckoro nmua. HeynobcTteso JaHHOM0O KpUTEPUSA NPOABAAETCH B €ro
HEeNnpPUroL4HOCTN ANSA KPYMHbIX OPUANYECKUX NUL, C pa3BeTBJIEHHOW CUCTEMON
ynpassieHus. . Kputepuin MecTa oCyLLeCcTB/IEHUS OCHOBHOW OeATEesIbHOCTU, TaK XXe Kak 1
npeabioywmnn, oTpakaeT NMPUHLNN peasibHON CBA3M KOMMaHUM N rocypgapcTea. OgHako
OH eule bosiee HeynobeH 19 KPYMHbIX KOMMaHUN, Ybsa 0eATeNbHOCTb OCYyLeCTBASEeTCA B
HECKOJIbKMX rocylapcTBax, 4em npeabliaywmm. NIcnonb3syeTcs Kak A0MNOJIHUTESIbHbIN U B
CTpaHaX aHrJ1I0CakCoOHCKOW CUCTeMbI NMpaBa, N B CTpaHaX pOMaHO-repMaHCKON CUCTEeMbI
(PpaHums). . Kputepnnm KOHTPOIA NCMNOJIb3YeTCA KaK AOMNOJIHNTESIbHbIM B TEX Clly4asX,
Korga topugnyeckoe nnuo, co3gaHHoe N AeUCcTBYyoLee No HaunoHaslbHbIM 3aKOHaM,
KOHTPONIMPYETCA MHOCTPAHHbLIM KannTasioM. HegocTtaTkoM sBsiieTCA HEeNPUrogHoCTb
3TOro Kputepusa ansa obuiecTs Co CMeLlaHHbIM COCTaBOM y4ypeauTesnien. 3TOT KpuTepun
Mo3BOIsieT roCyAapCcTBY peryampoBaTh AOMNYCK MHOCTPAaHHOIoO KanuTana n
yCTaHaB/IMBATb OnpeaesieHHbIV NMPaBoOBON PEXUM B OTHOLLUEHUU AeSATesIbHOCTHU
WHOCTPaHHbIX MHBECTOpPOB. Npobrema ABOMHOIrO HaNoroobs0XKeHUs pellaeTca nyTem
3aKJII0YEHNSA MeXAYHapO4HbIX AOrOBOPOB, B KOTOPLIX YKa3aHo, YTO Hasloru,
BbIMJl@a4€HHble OAHOMY rOCyAapCTBY, MOryT ObITb 3a4TEeHbl B Ka4eCTBe HasloroB Apyroro
rocygapcTtsa. NIHoCcTpaHHbIe opuanyeckue nmua B Poccuun v B apyrux ctpaHax CHI
MoryT 6e3 ocoboro paspelleHnsa coBeplaTb B PO coesku rno BHELIHEW TOProssie 1 no
CBSAA3@HHbIM C HEW pacyYeTHbIM, CTPaxX0BbIM U UHbLIM OrnepaunsaM € POCCUNCKNUMU
npegnpuaTUaAMn, opraHmsaunaMmm MHocTpaHHble opuandeckue nvua MMeroT Npaso Ha



cynebHyo 3awmnTy cBOMX Npas. JIMKBMAauma lopnanvyeckoro nmua 3a rpaHuuen, sBneyeT
NMKBMAauunio ero otaeneHnn B Poccnn. Hanbonee naoeanbHom oopmMon ropnanvyeckoro
Nnua no 3agyMKe 3aKoHodaTeN el pa3/InYHbIX CTPaH ABJIAETCA TpaHCHaUWOHabHas
Kopropauus, kotopas bbina 6bl 0OAMHAaKOBO HageneHa npaBaMu U 06A3aHHOCTSAMMN Ha
TeppuTopmumn BCEX CTPaH CBOEro nNpucyTcTeus. .) OCobeHHOCTb NMPaBOBOIro NOJIOXKEeHUS
rocyfapcTBa Kak cybbekTa 4YaCTHOMPaBOBbIX OTHOLLIEHUA MeXAYHAapOo4HOro XxapakTepa
CBOAUTCA K ero rnpaBy Ha UMMyHUTeT. FocynapcTBo obnagaeT MMMYHUTETOM TOIbKO B
Tex c/ly4asax, Korga 4yacTHOe NMpaBOOTHOLWeEHNe KaknM-nnbo obpasoM CBSA3aHO C
TeppuTopnasbHON IPUCANKLNEN NHOCTPAHHOIO rocygapcTaa (cnop AoJKeH ObiTb
paccMOTpPeH B MHOCTPaHHOM CyiebHOM opraHe Ui MyLLecTBO, Ha KOTOPOE HYXXHO
HaJIOXUTb apecT, HaXoOUTCA Ha TEPPUTOPUN MHOCTPAHHOIO rocygapcTea n T.4.).
Poccuninckoe 3akoHogaTesIbCTBO OCHOBAHO Ha Teopuu abCcoNOTHOro UMMYHUTETa
rocypapctBa. Ctatba 401 MK PO, ycTaHaB/MBaET, 4TO NpeAbsB/ieHNe UCKa K
WHOCTPaHHOMY rocyfapcTBy, obecrnedeHune ncka n obpaleHmne B3bICKaHNSA Ha
MMYLLEeCTBO MHOCTPAHHOIoO rocyapcTBa, Haxoasleecs Ha TeppuTopumn Poccun, MoryTt
ObITb AONYLUEHbI JINLWb C COrJjlacusa COOTBETCTBYHOWEro MHOCTPAHHOIO rocyaapcTaa.
OcyuiecTB/ieHNe rocygapcTBOM CBOUM (PYHKUUN KaK CyObEeKTOM MexaAyHapoaHOro
4aCTHOr0 NPaBo NPOMN3BOAUTCA TaKUMN OpraHaMu, Kak NnocosiIbCTBa, KOHCYJIbCTBA,
TOprosble npeacTaBuTesibCTBa U T.4. DYHKLUNU, OCYLLeCTBAAeMble HallUMK
AnnaomMaTu4ecKuMn NpencTaBuTeNbCTBAMU N KOHCYJIbCKUMN YYpPEXXOeHNAMUN MO
nogfep>XkKe cooTe4yeCTBEHHUKOB, CYNTA0 HELOCTATOYHbIMU. C 3TOW Lesbio A0JKHbI
ObITb MCNOJIb30BaHbI B MOJIHOWM Mepe MeXAYyHapoAHble MeXaHMN3Mbl 3alLUTbl NpaB
yesloBeKa, UHCTPYMEeHTapuin MexxayHapoHbIX AOrOBOPOB, BKJKOYas A4OroBOpPbI NO
BOMpPOCaM TOProBO-3KOHOMUYECKOro COTpyAHMYeCTBa, rpa)k4aHCTBa, NPaBoOBOM NOMOLLMN,
TPYLOBOM AEATEeNbHOCTU, coumanbHOro obecnevyeHns, KyabTypbl 1 obpa3oBaHus.
Heobxoammo co3paTh pernoHasbHY0 CUCTEMY 3alUMThl NpaB YesioBeka c bonee
LWNPOKNM yYacTmem Poccunckon degepaunm B MeXOyHAPO4AHOW N €BPOMNMeENCKon
cucTemMax 3awnTbl MpaB YenoBeKa, YTO MO3BOJINT U3MEHUTH K JlydLlleMy MNoJIoKeHne aen
c obecrneyeHneM 3aLMTbI NPaB HaLLUUX COOTEYeCTBEHHUKOB 3a pybe)xKoMm.

CnMCoK MCnoJib30BaHHbIX UCTOYHUKOB U nuTepaTypbl

HopMaTUBHO - NpaBOBblI€ aKThbl.

. KoHCcTuTyuusa P® ot 12.12.93 r. c nonpaBkamMmu KoHcynbTaHT lMNnioc .
MpaxpaHckun Kopekc PP o1 30.11.94 r. N 51-®3 KoHcynbTaHT Maioc .
ApOGutpakHo-npoueccyanbHbii Kogekc PP ot 24.07.02 r. N 95-93
KoHcynbTaHT lNnioc

5. 4. ®3 «O NnpaBOBOM NOJIOXKEHMU UHOCTPAHHbLIX rpa>xaaH» ot 25.07.02r. N
115-®3
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KoHcynbTaHT Mntoc 6. 3 «O bexeHuax» ot 19.02.93 r. Ne 4528-1
KoHcynbTaHT lNnioc

. 7. ®3 «O rocypapcTBeHHOMU nonuTuke Poccunckon depepauum B

OTHOLLUEHUMU COOTEe4YEeCTBEHHUKOB 3a pybexxom» 24.05.99 r. N 99-®3
KoHcynbTaHT MNnioc
8. ®3 <06 nHOoCTpaHHbIX UHBECTUUMUAX B PP» ot 09.07.99 r. N2160

. KoHcynbTaHT MNnioc . 3 « O cornawieHusax o pasgene npoaykuuu» 30.12.

95 r. N 225

KoHcynbTaHT Mntoc . #3 « O HecocToATeNbHOCTU (DaHkpoTCcTBE)>» OT 26.10.
2002 r. N 127-®3

KoHcynbTaHT Mnioc . 3akoH PP «O BbIHY)XXAEHHbIX NepecesieHuax» 3aKoH
P® ot 19.02.93 r. Ne 4530-1

KoHcynbTaHT lNnioc

12. BeHCKass KOHBEHLUMA O AMUNJIOMaTU4YeCKuUX cCHoweHuax ot 18.04.61r.
KoHcynbTaHT Mnloc 2. YyebHO-MeTOANUYECKMA MaTepuan .
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KaHaweBckum - M.:

MeXxayHapoaHble oTHoweHuna, 2009 .

Me>XxpyHapoaHoe 4yacTHoe npaBo. Y4eObHuk / MapbiweBa H.U. - 3-e u3a. -
M.: BonTtepc Knysep, 2011..

MeXxpayHapoaHoe 4YacTHoe npaBo: Y4yebHuk / M.M. BorycnaBckum - 6-e u3a.,
nepepab. u pon. - M.: UspatenbcTtBo Hopma, 2011.



